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Schnebley  &  Wickershain  ') 

V.  >  Sup.  Court,  July  7,  1846.  No.  28. 

Brooks.  ) 

James  Brooks  sued  Schnebley  and  Wickersham  in  assumpsit,  as 
partners  trading  under  the  firm  of  Wm.  Schnebley  and  M.  S.  Wick- 
ershara,  and  declared  against  them  for  money  lent,  money  paid,  laid 
out,  &c.,  money  had  and  received,  work  and  labor,  goods  sold  and 
delivered,  and  on  an  account  stated.  Non-assumpsit  was  pleaded  to 
this  declaration,  and  Wickersham  filed  an  affidavit,  under  the  rule  of 
court,  that  no  partnership  had  ever  existed  between  him  and  Schneb¬ 
ley,  in  relation  to  the  subject  matter  of  the  action. 

At  the  trial  of  the  cause  in  the  court  below,  on  the  19th  May,  1846, 
the  defendant  Schnebley  was  not  present,  nor  was  his  attorney;  the 
defence  being  conducted  by  Wickersham’s  counsel  alone. 

The  plaintiff’s  counsel  produced  the  following  witnesses  and  evi¬ 
dence  on  his  part: — 

Nelson  Gavit,  sworn — “I  am  acquainted  with  Schnebley — I  for¬ 
merly  knew  Wickersham,  but  do  not  know  if  I  should  know  him 
now.  Mr.  Schnebley  called  on  me  in  1842,  and  wished  to  enter  into 
some  agreement  to  build  a  rotary  engine.  He  stated  his  plan;  went 
over  with  the  plan  of  his  engine.  I  said  I  had  not  much  confidence 
in  the  plan  of  his  engine.  I  wanted  to  know  who  was  to  pay  for  it. 
He  said  he  had  a  very  good  man  with  him.  I  walked  with  him  to 
see  that  man,  and  the  model  engine  he  had.  It  was  at  Mr.  Wickers¬ 
ham’s  office,  below  the  Exchange.  I  there  saw  the  model  of  the 
engine,  and  saw  Mr.  Wickersham.  We  talked  the  matters  over 
about  the  plan  and  the  engine — I  found  some  fault — they  said  it  was 
their  loss,  and  desired  it  done  according  to  that  plan.  Wickersham 
praised  the  machine — said  it  was  our  machine — we  were  to  pay  for 
it — the  work  was  to  be  done  for  them.  Then  I  was  anxious  to  get 
the  job  to  build  it.  I  talked  about  the  time  and  prices.  They  were 
satisfied  with  the  prices  I  gave  them,  and  intimated  to  me  I  should 
have  the  job.  I  can’t  say,  now,  what  the  prices  were,  I  saw  it — 
’twas  a  miniature  engine  standing  on  the  table.  ’Twas  to  be  part 
money  as  the  work  progressed,  and  the  balance  when  done.  I  can’t 
say  was  by  the  day.  I  did  not  get  it — Schnebley  stated  they  had 
employed  Brooks.  I  stated  that  if  it  was  him  I  should  have  got  the 
job.  He  seemed  to  say  they  preferred  giving  Brooks  the  job — we, 
they  said.” 

And  also  produced  Charles  M.  Brock,  a  witness,  who,  being 
sworn,  said: — “I  am  a  machinist.  In  1842  or  3  we  built  a  model 
for  Schnebley,  at  his  order;  it  was  put  in  operation  at  our  place,  and 
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put  in  motion,  and  several  were  there  interested  in  its  operation,  and 
they  removed ;  the  most  prominent  man  was  Dr.  VVickersham ;  a 
number  of  scientific  gentlemen  w'ere  there  also ;  brought  there  ;  they 
all  manifested  an  interest  in  the  machine  ;  I  conversed  with  one  of 
them  ;  he  said  he  came  at  the  request  of  Dr.  Wickersham,  being  ac¬ 
quainted  with  him ;  Dr.  was  frequently  there,  and  manifested  great 
interest  in  it,  and  made  a  present  to  one  of  the  workmen  for  his  exer¬ 
tion  in  completing  the  machine;  talked  to  me  about  it;  can’t  recol¬ 
lect  what  he  said;  is  a  long  time  ago;  can’t  say  that  I  ever  heard 
him  say  he  owned  it.  Mr.  Schnebley  paid  for  himself.” 

Being  cross-examined  by  the  counsel  for  M.  S.  Wickersham,  he 
said — “  It  was  a  rotary  steam  engine.” 

And  the  said  plaintiff,  further  to  support  the  said  issue  on  his  part, 
produced  Charles  N.  Emery,  a  witness,  who,  being  sworn,  said: — 
“I  worked  for  James  Brooks  in  May,  1843;  I  worked  on  a  rotary 
engine;  it  was  built  by  order  of  Schnebley;  I  understood  so  from 
Schnebley  himself — he  superintended  it.  I  was  called  into  the  office 
to  witness  a  paper  that  was  said  to  be  an  agreement  between  Wick¬ 
ersham,  Schnebley  and  Brooks.” 

The  plaintiff’s  counsel,  William  R.  Dickerson,  then  produced  a 
notice  in  the  following  words,  and  called  for  the  production  of  the 
agreement  therein  referred  to,  dated  l8th  May,  1843  : 


Brooks 

vs. 

Schnebley  &  Wickersham. 


D.  C. 


No.  188,  Dec.  T.,  1843. 


Gentlemen  :  You  are  hereby  notified  and  required  to  produce  on 
the  trial  of  the  above  cause  seven  certain  receipts  signed  by  the 
plaintiff,  for  money  paid  by  the  defendants  on  account  of  work  and 
labor  bestowed  on  a  certain  rotary  engine,  numbered  and  dated  as 
follows : 


No.  1,  dated  June  3,  1843,  for  $40  00 


24 

3,  July  22, 

4,  August  12, 

5,  September  2, 


6. 
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u 


18. 


(( 

u 

(C 

(( 
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for 

for 

for 

for 

for 


50  00 
25  00 
50  00 
25  00 
25  00 


for  50  00 


Together  with  the  orders  drawn  by  William  Schnebley  on  M.  S. 
Wickersham  in  favor  of  the  plaintiff' for  the  same. 

You  are  required  to  produce  a  certain  written  memorandum  of 
Agreement  of  Partnership  concerning  the  said  “  Rotary  Engine,”  as 
drawn,  signed,  and  exhibited  between  the  said  defendants,  or  any 
other  agreement  between  the  said  defendants,  concerning  or  relating 
to  the  same.  Also  a  certain  written  agreement  betw^een  the  plaintiff’ 
and  defendants,  dated  the  18th  day  of  May,  1843,  stipulating  the 
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terms  upon  wliich  the  said  rotary  engine  was  constructed,  and  all 
other  papers  existing  between  the  parties,  in  their  possession. 

And  oblige  yours,  truly, 

WM.  R.  DICKERSON,  for  Plaintiff. 
To  Defendants,  or  N.  R.  Bradbury,  Esq. 

^pnl  8,  1844. 

To  the  production  of  which,  said  Wickershara’s  counsel  objects, 
without  proof  of  notice  to  him.  And  the  said  William  R.  Dickerson 
offered  himself  as  a  witness,  and  being  affirmed,  said:  “I  served  a 
copy  of  this  notice  on  Mr.  Bradbury,  who  is  attorney  on  record  ;  I 
served  it  about  that  time,  8th  April,  1844.” 

The  said  Wm.  R.  Dickerson  then,  as  counsel,  offered  what  was 
alleged  to  be  a  copy  of  the  said  agreement,  and  then  testified  as  fol¬ 
lows:  “This  paper  is  a  copy  of  the  agreement;  I  took  it  from  the 
original,  in  the  possession  of  Mr.  Wickersham.” 

And  he  then,  as  counsel,  called  Charles  N.  Emery  again,  who  tes¬ 
tified  as  follows:  “I  saw  Mr.  Brooks  sign  the  paper,  which  I  wit¬ 
nessed;  I  don’t  know  what  was  done  with  it  afterwards;  I  did  not 
read  the  contents  of  the  paper;  I  signed  it  without  reading  it.  This 
paper  was  to  do  the  work  of  the  rotary  engine.  I  witnessed  it  about 
the  latter  part  of  May,  1843;  I  cannot  say  what  day  ;  I  witnessed 
but  one  paper.” 

Mr.  Wm.  R.  Dickerson  again  offered  the  paper  alleged  to  be  a 
copy  of  said  agreement.  To  the  reading  of  which  in  evidence,  the 
counsel  for  said  Wickersham  objected — 

First,  because  the  execution  of  the  original  paper  was  not  proved  ; 

and 

Second,  because  no  notice  to  Wickersham  or  his  counsel,  although 
the  plaintiff’s  counsel  avers  the  paper  was  in  Wickersham’s  posses¬ 
sion,  who  denied  on  record  the  partnership. 

Whereupon  the  said  Wm.  R.  Dickerson  again  offered  himself  as 
a  witness,  and  said:  “I  made  a  mistake  in  saying  that  I  took  the 
copy  from  the  original  in  the  possession  of  Mr.  Wickersham ;  Mr. 
Schnebley  brought  it  to  my  office,  and  I  took  it  from  the  original  in 
his  possession;  I  don’t  know  the  hand-writing  of  Charles  Emery.” 

And  thereupon  the  said  Wm.  R.  Dickerson,  as  counsel,  again 
offered  the  said  paper  alleged  to  be  a  copy  of  said  agreement,  to  the 
admission  of  w’hich  the  counsel  for  Wickersham,  having  first  read  to 
the  court  the  docket  entry  of  the  said  action  in  the  following 
words : — 

Dickerson, 

188. 

Bradbury  for 

Schnebley. 

Ingraham  for 
Wickersham. 
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James  Brooks 

vs.  1 

William  Schnebley  and  !  December  Term,  1843. 
M.  S.  Wickersham,  j  Summons  Case, 

trading  under  the  name  of  | 

Schnebley  &  Wickersham.  J 

Objected,  first,  because  the  service  of  notice  was  only  on  Mr.  Brad¬ 
bury,  who  is  away. 
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Second,  because  there  is  no  evidence  that  the  paper  was  ever  de¬ 
livered,  though  it  is  a  sealed  instrument. 

Third,  because  it  is  not  proved  to  be  executed  by  either  of  the 
defendants. 

The  court,  however,  admitted  the  said  paper  alleged  to  be  a  copy, 
to  be  read,  and  it  was  thereupon  read  by  the  plaintiff’s  counsel  in 
the  following  words  : — 

“  I  agree  to  manufacture  a  rotary  engine  for  Mr.  Schnebley  and 
M.  S.  Wickersham  at  the  following  prices,  viz.,  for  the  use  of  large 
planing  machine  and  large  lathe  at  the  rate  of  three  dollars  per  day, 
with  attendance,  and  for  the  use  of  small  planing  machine  and  small 
lathes  at  the  rate  of  two  dollars  and  fifty  cents  per  day,  and  attend¬ 
ance,  and  for  bench  and  vice  "work,  and  including  files  and  necessary 
tools,  at  the  rate  of  two  dollars  per  day  (of  ten  hours).  I  agree  to 
do  all  the  forging  at  12^  cents  per  lb.,  cast  steel  excepted,  and 
chargeable  at  the  same  rate  of  profit  as  wrought  iron.  I  agree  to 
work  good  machinists,  and  to  execute  the  work  with  dispatch,  and 
in  a  workmanlike  manner.  In  witness  whereof  I  have  hereunto  af¬ 
fixed  my  hand  and  seal,  the  18th  day  of  May,  1843. 

“  JAMES  BROOKS. 

“  Witness,  ) 

“  Charles  N.  Emery.”  ) 


To  the  admission  of  which  said  alleged  copy  as  evidence,  the  said 
Wickersham  did  then  and  there  except,  and  did  pray  the  said  court 
to  seal  this  bill  of  exceptions,  which  is  done. 


JOEL  JONES. 


And  the  said  plaintiff,  further  to  maintain  the  said  issue  on  his  part, 
offered  in  evidence  the  deposition  of  Henry  C.  Brouse,  alleged  to  be 
an  absent  witness,  and  called  Charles  Emery,  a  witness  already 
sworn,  who  testified  as  follows: 

“  I  understood  that  Brouse  is  in  Providence,  Rhode  Island ;  I  un¬ 
derstood  from  Brouse  himself  that  he  was  going  there.  His  residence 
was  in  Frankford,  where  his  father  now  resides  ;  he  is  a  single  man,  to 
the  best  of  my  knowledge;  he  told  me  he  was  going  to  leave;  I  have 
not  seen  him  since,  till  this  spring;  he  came  on  for  work  here  ;  for 
machinery  to  take  out  from  West  Virginia;  a  friend  of  mine  received 
a  letter  from  him  ;  from  here  he  went  to  Providence;  he  told  me  so. 
The  letter  from  Providence  was  received  about  a  month  ago  ;  he  was 
here  in  December  or  January  last,  at  work;  I  reside  in  Frankford, 
within  two  or  three  squares  of  his  father ;  I  have  not  seen  or  heard  of 
him  since;  I  think  I  should  have  seen  him  if  he  had  been  there  ;  I 
came  from  Frankford  this  morning.” 

The  plaintiff’s  counsel  again  offered  to  read  said  deposition,  to  the 
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reception  of  which,  the  counsel  for  said  Wickersham  objected,  insist¬ 
ing  that  the  absence  of  the  witness  was  not  shown  ;  but  the  court 
overruled  the  objection,  and  permitted  the  deposition  to  be  read  ;  and 
the  same  was  thereupon  read  to  the  jury,  except  the  part  in  brackets, 
in  the  words  following,  that  is  to  say — 

In  the  District  Court  for  the  City  and  County  of  Philadelphia  : 

James  Brooks  j 

V.  I 

Wm.  Schnebley,  M.  S.  Wick-  !  Dec.  Term,  A.  D.  1843. 
ersham,  co-partners  trading  under  |  No.  188. 

the  names  of  Wm.  Schnebley  and  | 

M.  S.  Wickersham.  J 

And  now,  Oct.  3,  1844,  the  plaintiff,  by  his  attorney,  Wm.  R. 
Dickerson,  Esq.,  enters  a  rule  to  take  the  testimony  of  Henry  C. 
Brouse,  a  going  witness,  before  any  Alderman  of  the  city,  to  be  read 
on  the  trial  of  the  above  cause. 

Ex  parte  rule  on  48  hours  notice. 

Certified  from  the  record,  Oct.  4,  1844. 

B.  M.  SHAW. 

Dear  Sir:  You  will  please  take  notice  that  the  deposition  of  Henry 
C.  Brouse  will  be  taken  pursuant  to  the  above  rule,  before  Alderman 
Joel  Cook,  at  his  office.  No.  189  Chesnut  street,  on  Monday,  the  7th 
day  of  October,  inst.,  at  4  o’clock,  P.  M.,  at  which  time  and  place 
you  can  attend,  if  you  see  proper.  I  remain  yours  truly, 

WM.  R.  DICKERSON,  for  Plaintifif. 

To  E.  D.  Ingraham,  Esq.,  Attorney  for  Defendants. 

October  4,  1844. 

Brooks  1 

V.  ^  D.  C.  No.  188.  Dec.  Term,  1843. 

Schnebley  &  Wickersham.  ) 

Henry  C.  Brouse,  a  witness  on  the  part  of  the  plaintiff,  being  sworn, 
says  as  follows: 

“  I  am  now  residing  in  Western  Virginia,  and  expect  to  leave  here 
next  week.  I  did  work  for  James  Brooks,  the  plaintiff  in  this  case, 
from  the  middle  of  June,  to  the  18th  of  September,  1843.  [At  that 
time,  as  I  understood,  Mr.  Brooks  was  building  a  Rotary  Engine  for 
Schnebley  and  Wickersham,  and]  Mr.  Schnebley  was  superintending 
the  building  of  it.  I  worked  on  that  engine  for  twelve  weeks  in  fit¬ 
ting  the  engine  together,  and  vice  work  ;  the  workmanship  I  believe 
to  be  good;  the  work  I  done  on  it,  Mr.  Schnebley  told  me  was  well 
done ;  the  execution  of  the  whole  work  of  the  engine  was  well  done ; 
Mr.  Brooks  and  Mr.  Schnebley  took  extra  pains  to  have  it  well  done  ; 
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I  have  worked  at  the  business  of  engine  making  for  ten  years.  I 
had  drawn  small  sums  of  money  three  or  four  times  from  Mr.  Brooks; 
when  I  wanted  to  settle  with  Mr.  Brooks,  he  referred  me  to  Mr. 
Schnebley,  and  I  told  Mr.  Schnebley  that  Mr.  Brooks  had  told  me 
that  the  money  I  was  to  have  was  to  come  out  of  that  machine,  and 
Mr.  Schnebley  then  told  me  that  he  would  pay  me,  but  that  he  would 
rather  I  should  work  another  week  ;  he  offered  me  $2  50  extra  to 
work  another  week,  and  said  the  reason  was  that  he  wanted  I  should 
be  satisfied  that  that  machine  was  a  good  one,  as  we,  that  is  myself 
and  Mr.  Schnebley,  had  given  it  then  three,  perhaps  four,  trials.  I 
had  often  told  Mr.  S.  that  that  machine  would  not  work,  as  the  prin¬ 
ciple  upon  which  it  was  constructed  was  not  good.  I  remained 
another  week,  and  he  gave  me  a  draft  on  Dr.  Wickersham  for  fifty 
dollars,  and  said  the  extra  pay  the  Doctor  had  nothing  to  do  with, 
that  he  would  pay  me  that  out  of  his  own  pocket,  which  he  failed  to 
do,  but  gave  me  one  dollar.  I  presented  the  draft  to  Dr.  W.,  and 
he  asked  me  if  the  machine  was  done,  and  I  told  him  that  it  was  not, 
and  he  then  expressed  some  dissatisfaction  that  it  was  on  hand  so 
long,  and  I  told  him  the  reason  was  that  Mr.  S.  had  been  making 
alterations  in  it.  He  then  said  that  he  expected  it  never  would  be 
done,  and  then  he,  the  Doctor,  gave  a  check  on  the  Commercial 
Bank  for  the  fifty  dollars.  I  heard  Mr.  S.  frequently  say  that  he 
wanted  the  machine  done,  so  that  the  Doctor  could  see  it  work,  as 
he  expected  the  Doctor  and  some  gentlemen  out  to  see  it  work  ;  I 
saw  the  Doctor  out  there  three  different  times  to  see  the  machine;  he 
might  have  been  there  without  my  seeing  him;  the  payment  to  me 
(on  account  of  the  work  done)  was  the  same  as  if  it  had  been  paid  to 
Mr.  Brooks’  order.  The  workmen  on  the  machine  were  all  good 
workmen,  and  worked  under  the  direction  of  Mr.  S.” 

Witness  being  cross-examined  by  A.  P.  Bradbury,  Esq.,  counsel 
for  the  defendants,  further  says: 

“  I  consider  myself  a  competent  machinist  to  undertake  such  a 
machine  as  that ;  and  at  the  time  I  worked  on  that  machine  there 
was  working  on  the  same  machine  a  person  by  the  name  of  Emery, 
and  one  by  the  name  of  Wright.  I  think  they  are  very  good  work¬ 
men  ;  I  think  they  were  both  free;  they  had  been  both  apprentices  to 
Mr.  B.  The  delay  in  finishing  the  machine  was  not  caused  by  the 
want  of  knowledge  on  the  part  of  the  machinists,  nor  on  account  of 
the  work  not  being  well  done  according  to  the  draft;  I  don’t  re¬ 
member  Mr.  Brooks  being  absent  during  the  building  of  the  machine 
more  than  one  day  at  a  time  ;  I  came  to  work  for  Brooks  after  the 
machine  was  commenced,  and  left  before  it  was  done.  Mr.  S.  pro¬ 
nounced  the  machine  finished,  and  when  we  tried  it,  the  expansion 
was  so  great  it  would  not  work.  I  don’t  know  that  Mr.  Rose,  one 
of  the  workmen,  made  any  mistakes  in  the  part  he  was  working  at. 
The  wrought  iron  cambs  were  altered  from  the  original  forging,  and 
the  reason  was  that  Mr.  S.  had  the  cast  iron  cambs  made  too  small, 
by  trying  experiments  ;  we  lowered  the  wrought  iron  cambs  to  suit 
the  cast  iron  cambs,  under  the  direction  of  Mr.  S.  I  think  Mr. 
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Brooks’  small  planing  machine  was  capable  of  doing  the  work  that 
they  attempted  to  do  with  it ;  his  lathes  were  all  in  good  order.  I 
think  Mr.  Brooks  and  his  workmen  were  capable  of  building  this 
Rotary  Engine,  which  requires  the  greatest  accuracy  and  mechanical 
skill.  I  heard  Mr.  S.  complain  of  two  hands  Mr.  Brooks  had  before 
I  came  there,  they  only  worked  a  day  or  two,  and  Mr.  S.  had  them 
discharged.  All  the  alterations  made  about  the  machine  were  made 
precisely  as  Mr.  S.  ordered  it.”  HENRY  C.  BROUSE. 

Taken,  sworn  and  subscribed  before  me,  this  9th  day  of  October, 
1844,  and  the  deposition  was  commenced  at  that  day,  at  4  o’clock, 
P.  M.  JOEL  COOK,  Alderman. 

To  the  reading  of  which  said  deposition  in  evidence,  the  said 
counsel  for  the  said  Wickersham  did  then  and  there  except,  and 
prayed  the  said  court  to  seal  this  Bill  of  Exceptions,  which  is  done. 


JOEL  JONES. 


ERRORS  ASSIGNED. 

1.  General  errors. 

2.  That  the  court  below  admitted  in  evidence  the  copy  offered  of 
a  paper  writing  alleged  to  be  under  seal,  and  to  be  executed  by  the 
plaintiff,  and  dated  May  I8th,  1843,  without  sufficient  proof  of  no¬ 
tice  to  produce  the  original,  and  without  any  proof  of  the  original 
paper  writing,  or  that  the  defendant  Wickersham  ever  saw,  or  had 
any  knowledge  of  it. 

3.  Because  the  court  below  admitted  in  evidence  the  deposition  of 
H.  C.  Brouse,  without  proper  proof,  that  he  was  not,  at  the  time  of 
the  trial,  within  the  jurisdiction  of  the  court. 


